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Committee Functions

Independent Commission Against Corruption Act 1988

“64

D)

(2)

The functions of the Joint Committee are as follows:

(@

(b)

(©)

(d)

()

to monitor and to review the exercise by the Commission of its
functions;

to report to both Houses of Parliament, with such comments asit thinks
fit, on any matter appertaining to the Commission or connected with the
exercise of its functions to which, in the opinion of the Joint Committee,
the attention of Parliament should be directed;

to examine each annual and other report of the Commission and report to
both Houses of Parliament on any matter appearing in, or arising out of,
any such report;

to examine trends and changes in corrupt conduct, and practices and
methods relating to corrupt conduct, and report to both Houses of
Parliament any change which the Joint Committee thinks desirable to the
functions, structures and procedures of the Commission;

to inquire into any question in connection with its functions which is
referred to it by both Houses of Parliament, and report to both Houses on
that question.

Nothing in this Part authorises the Joint Committee -

(@
(b)

(©)

to investigate a matter relating to particular conduct; or

to reconsider adecision to investigate, not to investigate or to is continue
investigation of a particular complaint; or

to reconsider the findings, recommendations, determinations or other
decisions of the Commission in relation to a particular investigation or
complaint.”




Chairman’s Foreword

In stage |1 of the review of the Independent Commission Against Corruption, the Committee
examined the extent of ICAC’ sjurisdiction and its appropriateness. Questions considered by
the Committee included whether the existing legal definition of corrupt conduct contained
within the Independent Commission Against Corruption Act 1988 is adequate and what
conduct should appropriately be regarded as * corrupt conduct”. The extent of ICAC’'s
jurisdiction in relation to boards, local government and contracted services also feature in the
report.

Through the recommendations contained in this report the Committee has sought to clarify
and strengthen the role of the ICAC in investigating and exposing corruption, and ensuring
the maintenance of high standards of conduct within the New South Wales public sector. The
ICAC Act forms the statutory framework through which the ICAC works to achieve these
goals and the Committee’ s report is aimed at greater clarity about the exact meaning of
corrupt conduct, the role of the ICAC and the application of the Act.

| would like to thank all the witnesses who have given evidence at the Committee’ s hearings
and those who supplied written submissions. In particular, | am grateful for the frank
evidence and cooperative participation of Commissioner Moss and her executive officers. |
also would like to thank the Members of the Committee for their contribution and bi-partisan
support, Ms Tanya Bosch for her work on alarge part of the inquiry and the initial draft of
the report, and the Secretariat for its assistance.

The Hon John Hatzistergos MLC
Chairman

November 2001




Executive Summary

Stage Il of the Committee' sreview of the ICAC focuses on jurisdictional issues. In particular,
guestions such as whether the definition of corrupt conduct and the extent of the ICAC’s
jurisdiction are appropriate. Some of these issues had emerged in an earlier review of the
|CAC conducted by the previous parliamentary committee in 1997 and remain ongoing
concerns for the current Commissioner of the ICAC. For instance, questions had arisen
concerning exclusions from the ICAC’ s jurisdiction, such as boards appointed by the
Governor, and the extent of the ICAC’sjurisdiction in relation to local government and
outsourced government services. One of the main issues for consideration by the Committee
was whether the existing legal definition of corrupt conduct contained within the Independent
Commission Against Corruption At 1988 is adequate and what conduct should appropriately
be regarded as ‘ corrupt conduct’.

The Committee received fourteen submissions and took evidence in a number of public
hearings from the ICAC, key practitioners and legal associations. Witnesses to the Committee
included:

ICAC representatives

Ms Irene Moss Commissioner of the ICAC
Mr Kieran Pehm Deputy Commissioner
NSW Bar Association

Ms Ruth McCaoll Barrister

Police Integrity Commission (PIC)

The Hon. P.D. Urquhart QC Commissioner of the PIC (at time of hearing)
Mr Andrew Naylor Solicitor tothe PIC

Following the public hearings, the Committee convened a round table conference involving
representatives of the ICAC, Department of Local Government, and the Local Government
and Shires Associations, to discuss the evidence which had been taken concerning the

ICAC sjurisdiction in relation to local councils. The Committee had heard from the
Commissioner of the ICAC of problems with the jurisdiction of the Commission in relation to
local councils arising from the introduction of the Local Government Act 1993. Under that
act, local government councillors no longer operate under a disciplinary instrument, although
it is mandatory for all Councilsto adopt a code of conduct. The lack of a disciplinary
instrument meant that only conduct of local councillors which could constitute or involve a
criminal offence fell within ICAC’ s jurisdiction. The round table conference served as a
useful mechanism through which the Committee could clarify those particular classes of
conduct which were not captured by either the Independent Commission Against Corruption
Act, or the disciplinary provisions of the Local Government Act, and progress a solution to
remedy this problem.
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Questions concerning the extent to which the conduct of both boards and local councils are
covered by the ICAC Act turn on the use of codes of conduct as disciplinary instruments on
which to base ICAC’sjurisdiction. It is the view of the Committee that in relation to local
councils the adoption of a code of conduct as a disciplinary instrument is not the most
effective mechanism for ensuring the application of the ICAC Act. There are a large number
of local councils and there is no adherence to a standardised, uniform code of conduct or
general adoption of a standard code as a disciplinary instrument. In the case of boards
appointed by the Governor, adoption of a standard code of conduct as a disciplinary
instrument is further complicated by the disparate functions and operations of such boards,
and the frequent absence of any statutory disciplinary provisions to regulate the conduct of
board members.

On considering the evidence and submissions to the review, the Committee recommends that
in the case of local councils the type of conduct, mostly relating to non-pecuniary conflict of
interest and employment matters, identified as being corrupt but falling into a gap between
the current ICAC and local government legidlative framework, should be the subject of
statutory obligations under the Local Government Act. The existence of statutory obligations
would ensure proper conduct of local councils and that breaches of the obligations would be
disciplinary matters which would attract the jurisdiction of the ICAC. In the case of boards,
the Committee recommends that statutory disciplinary measures would be the most effective
and appropriate way of ensuring ICAC jurisdiction in relation to corrupt conduct by the
members of such boards. The Committee recommends that Ministers should ensure that all
boards falling within their administration operate under an enforceable code of conduct and
that procedures are in place to deal with breaches of the code and that, where the misconduct
involves corrupt conduct, the ICAC would be able to investigate.

The Committee further recommends that the ICAC Act should be amended to put beyond
doubt the jurisdiction of the ICAC with regard to contracted government services. Although
the ICAC Act would appear to provide for jurisdiction in this area, through the definition of
“public official” contained in s.3 of the Act, the exercise of thisjurisdiction has produced
problems. The Committee considers that this jurisdictional area should be clarified and that
the key criterion for establishing ICAC’ s jurisdiction in relation to contracted services should
be that: the services were contracted and tendered out by public sector agencies; they were
provided for using public funds and resources; and, they involved the performance of public
functions.

Another area of the review concerned the ICAC’ s powers to make findings and
recommendations, on which the Committee heard a wide range of opinion. A number of
witnesses to the review expressed concerns about the perception that the use of the term
“finding” has connotations of a court determination of guilt or innocence and that it isaterm
which should be confined to judicia proceedings. The core of the debate revolved around
whether the ICAC’ s power to make “findings’ should be retained or replaced with the power
to form “assessments’ and “opinions’. For some witnesses, there was a clear distinction
between these terms. From the viewpoint of the Commissioner of the ICAC, the term
“findings’ has fallen into ordinary use and there would be little to gain from altering its use
by the ICAC. The Commissioner could see little difference between the terms and was of the
view that, ultimately, the overriding consideration in this question of terminology was that
the ICAC should continue to be able to describe and report on corrupt conduct and to exercise
aclear jurisdiction.
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Overall, the Committee concludes that there should be no major changes made to the ICAC's
jurisdiction, powers and functions but it recommends greater clarification and explanation of
what isinvolved in the exercise of ICAC’ s statutory duties and functions. In relation to the
definition of corrupt conduct provided in ss.8 and 9 of the ICAC Act, the Committee
considers that the two-part test is largely appropriate but agrees with the Commissioner of
ICAC that the definition should be re-cast to emphasise the seriousness of the conduct as the
key feature of the definition, and the first and primary test to be applied. The Committee also
has resolved that the list of conduct which appears at s.8(2) of the ICAC Act needs
streamlining and reassessment. It concludes that some of the matters listed at s.8(2) of the
Act, specifically items (0) to (w) inclusive, cover serious criminal offences, are not really
relevant to public administration in New South Wales, and are more appropriately matters
which should be dealt with by law enforcement and related authorities specialising in the
investigation of such conduct. Consequently, the Committee recommends the removal of
these items from the legal definition of corrupt conduct.

The Committee resolves that the ICAC should place greater emphasis on clearly defining the
precise meaning and effect of the ICAC’ s powers to make findings and recommendations.
Accordingly, the Committee recommends that in each instance where the ICAC reports on an
investigation its report should contain a clear statement of the meaning and effect of an ICAC
finding, especially in terms of ss.74A and 74B of the ICAC Act. The latter sections, inserted
in the Act following amendments in 1990 in response to the High Court’s decision in Balog
and Stait v ICAC, put beyond doubt the scope of what the ICAC can and cannot includein its
reports to Parliament and also clarify that afinding by the ICAC is not afinding of guilt and
that the ICAC does not have power to recommend prosecution. The Committee finds that
there is no mandatory requirement for the ICAC to make afinding of corrupt conduct and
observes that a number of Assistant Commissioners have exercised a discretion not to do so.
The Committee supports the use of such discretion, where necessary and appropriate, and
also notes that the ICAC Act provides sufficient scope and flexibility for the ICAC to make
findings about conduct of alesser kind than corrupt conduct (see ss.13(3) and 74A of the
Act).

The recommendations contained in this report form part of awider strategy by the Committee
to increase understanding and awareness of the ICAC’ s role and functions and to make the
ICAC more accountable for the exercise of its functions. For instance, the Committee
previously has suggested to the ICAC that it should include in its reports a clear statement of
the reasons behind its decisions to conduct investigations. Another mechanism through
which to achieve improved accountability is for the ICAC to clearly outline the findings of
fact in each investigation and to identify the basis on which it has determined to make a
finding of corrupt conduct. The Committee notes that the ICAC has begun to incorporate
such reasoning into its reports to Parliament and commends this approach. In the view of the
Committee such improvements should result in a more transparent exercise of the ICAC's
functions and powers.

Vi



Introduction

Definition of Corrupt Conduct

The difficulties in defining corruption are evident in the work of academics and
commentators, particularly in relation to political corruption. As John Gardiner has
noted, “while there is general agreement that the term [corruption] refers to the abuse
of plfblic roles and resources, it is much less clear where the boundaries of the concept
lie.”

Frequently used definitions, such as that provided by US political scientist Joseph S.
Nye, are not without limitations. Nye defined corruption as,

behaviour which deviates from the normal duties of a public role because of
private-regarding (family, close private clique) pecuniary or status gains; or
violates rules against the exercise of certain types of private-regarding
influence. This includes such behaviour as bribery (use of rewards to pervert
the judgment of a person in a position of trust); nepotism (bestowal of
patronage by reason of ascriptive relationship rather than merit); and
misappropriation (illegal appropriation of public resources for private-
regarding uses).

Gardiner holds that while Nye's definition appropriately focuses on public roles it
does not cover corruption involving non-financial gain. Nor does it accommodate the
major variations which occur in laws concerning the ‘normal duties' of public officials
or rules applying to official conduct.

Legal, social, and public interest definitions of corruption have been formulated but there are
problems inherent in each of these approaches. For instance, legally-based definitions
contend that the term *corruption’ relates to activities that are illegal. Gardiner also notes that
legal definitions simplify the issue so that:

if an official’s act is prohibited by laws established by the government, it is
corrupt; if it is not prohibited, it is not corrupt even if it is abusive or
unethical.*

Strictly legal definitions of corruption do not encompass the broad range of conduct
which, while not illegal, may still be considered corrupt. Peters and Welch argue that

! Gardiner, J. Corruption and Reform, Vol 7, No 2, (Netherlands: Kluwer Academic Publishers, 1993), pp.111-
124.

Zibid, p.112.

® ibid.

*ibid, p.115.
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“al illegal acts are not necessarily corrupt and al corrupt acts are not necessarily
illegal” >

Similarly, social definitions also are subject to criticism primarily on the grounds that
legal definitions are more precise and superior to those based on public attitudes. A
public opinion based definition of corruption poses difficulties because it “rests on
standards which are shifting, vague and often contradictory”.® Another view is that
public attitudes are a response to corruption not a definition of it.’

According to the public interest approach, conduct is considered corrupt if it is
contrary to the public interest or is a betrayal of public trust. However, such public
interest definitions have been found inadequate on the basis that the public interest is
an “arbitrary and culturally insensitive guide to corrupt activity”® and “posits a

standard, which in most issues and settings does not exist”.’

The issue before the Committee on the ICAC is whether the existing legal definition of
corrupt conduct contained within the ICAC Act is adequate and what conduct should
appropriately be regarded as ‘ corrupt conduct’ in New South Wales. ICAC Commissioner,
Ms Irene Moss, emphasised the need for a reassessment of the definition of corrupt conduct
under the Act to identify clearly and precisely the investigative jurisdiction of the ICAC:

The concept of “corrupt conduct” is central to the Commission’s operations. It
forms the basis of findings by hearing Commissioners. Officers throughout the
Commission also apply the concept daily in terms of intake and assessment,
and subsequent investigative or corruption prevention work. Therefore it is
important that the definition be as clear and precise as possible

The current definition of *““corrupt conduct™ was obviously an effort to be
exhaustive, and to ensure that those wanting to avoid scrutiny had no
legislative loopholes to exploit.

With the benefit of twelve years of application, it may now be possible to define
““corrupt conduct™ in such a way as to adequately cover that which is
generally regarded to be corrupt, but excludes that conduct that is not
ordinarily thought of in that way."

The Committee must consider: whether the definition of corrupt conduct in the ICAC Act
should reflect the State' s statutory and common law, or whether it is appropriate that broader
standards apply; whether individuals should be labelled as corrupt if they have not violated
any law; and, if ‘unethical’ isthe same as ‘ corrupt’.

® Peters, J. and Welch, S. “Political Corruption in America: A Search for Definition and a Theory”, American
Political Science Review, volume 72, 1978, pp.974-5.

® Johnson, cited in S. Tanner, “Defining ‘political corruption’ in light of the Metherell Inquiry”, Legislative
Studies, Vol. 9, No. 2, Autumn 1995, p.50.

" See M. Jackson and R. Smith, “Inside Moves and Outside Views: An Australian Case Study of Elite and
Public Perceptions of Political Corruption” in Williams, R., Moran, J., Flanary, R. (eds) The Politics of
Corruption, volume 3: Corruption in the Developed World, Edward Elgar Publishing Ltd., Cheltenham UK,
2000, p.481.

8ibid., p.24; see dlso C. Friedrich (ed.), The Public Interest, Nomos V. New Y ork, Atherton, 1962.

® Johnson, cited in Tanner, p.50.

191CAC final submission, pp.2-3.
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In considering such questions, the Committee agrees with the ICAC “that the definition of
corrupt conduct should reflect as far as possible a community understanding of * corruption’
and ‘corrupt conduct’ and [that] the Parliament is the appropriate forum for thisto be
determined”. ** However, the Committee found that the debate about jurisdictional issues
affecting the ICAC prompted comment that the Committee was contemplating changes to the
ICAC Act which would weaken the ICAC’ s ability to expose and fight corruption. The
potential for such criticism was highlighted by Commissioner Moss in evidence:

MS MOSS: . .. As Members of Parliament reviewing this Act you are faced
with complex issues made all the more difficult because the ICAC Act covers
Members of Parliament. Regardless of how sensible suggested alternatives
may be, they will inevitably be accompanied by criticism that they weaken the
anti corruption effort. This makes change difficult and demands a clear and
compelling case for any proposed change. . . .

In all of these issues we are, in many senses, captives of our history. If you
were to set out today to establish a new anti corruption commission, having the
benefit of the lessons of our experience you may well define our terms and
jurisdiction very differently. However, with an organisation that has been in
operation for 12 years, it is very hard to make changes in these areas without
looking like you are weakening the Commission's jurisdiction and its ability to
fight corruption. .. .!

It remains the priority of the Committee to thoroughly examine gquestions pertaining to the
ICAC sjurisdiction and to give balanced consideration to the range of proposals that have
been made during the course of this review. The Committee considers such inquiry to be
appropriate and necessary given the period of time which has elapsed since the establishment
of the ICAC and the significant instances of judicial review which have occurred in relation
to the exercise of the ICAC’ sjurisdiction during that period.

" bid, p.1
2|CAC, Final evidence, p.5.




Chapter 1

1.1 Background

1.1.1 Original Legislation

The Independent Commission Against Corruption Bill was first introduced and read a second
time by the then Premier, Mr Greiner, in the Legislative Assembly on 26 May 1988." The
rationale behind the establishment of the ICAC was to counter:

a general perception that people in high office in this State were susceptible to
impropriety and corruption ... from this time forward the people of this State
will be confident in the integrity of their Government, and that they will have
an institution where they can go to complain of corruption, feeling confident
that their grievances will be investigated fearlessly and honestly. **

Part 3 of thefirst Bill provided the following definition of corrupt conduct:
Corrupt conduct

7. (1) For the purposes of this Act, corrupt conduct is any conduct which falls
within the description of corrupt conduct in either or both of subsections
(2) and (2) of section 8, but which is not excluded by section 9.

(2) Conduct comprising a conspiracy or attempt to commit or engage in
conduct that would be corrupt conduct under section 8 (1) or (2) shall itself
be regarded as corrupt conduct under section 8 (1) or (2).

(3) Conduct comprising such a conspiracy or attempt is not excluded by
section 9 if, had the conspiracy or attempt been brought to fruition in
further conduct, the further conduct could, in the opinion of the
Commission, constitute or involve an offence or grounds referred to in that
section. [amended in Bill No. 2]

General nature of corrupt conduct

8. (1) Corrupt conduct is—

(&) any conduct of any person (whether or not a public official) that adversely
affects, or that could adversely affect, either directly or indirectly, the
honest or impartial exercise of officia functions by any public official, any
group or body of public officials or any public authority; or

(b) any conduct of a public official that constitutes or involves the dishonest or
partial exercise of any of hisor her official functions; or

(c) any conduct of apublic official or former public official that constitutes or
involves a breach of public trust; or

3 NSWPD, Legislative Assembly, 26 May 1988, p.672.
“ibid., p.673.
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(d) any conduct of apublic official or former public official that involves the
misuse of information or material that he or she has acquired in the course
of hisor her official functions, whether or not for his or her benefit or for
the benefit of any other person.

(2) Corrupt conduct is also any conduct of any person (whether or not a public
official) that adversely affects, or that could adversely affect, either directly or
indirectly, the exercise of official functions by any public official, any group or
body of public officials or any public authority and which involves any of the
following matters:

(a) official misconduct (including breach of trust, fraud in office, nonfeasance,
misfeasance, malfeasance, oppression, extortion or imposition);

(b) bribery;

(c) blackmail;

(d) obtaining or offering secret commissions;

(e) fraud;

(f) theft;

(g) perverting the course of justice;

(h) embezzlement;

(i) election bribery;

() election funding offences;

(k) election fraud;

() treating;

(m) tax evasion;

(n) revenue evasion;

(o) currency violations;

(p) illega drug dealings,

(q) illegal gambling;

(r) obtaining financial benefit by vice engaged in by others,
(s) bankruptcy and company violations,

(t) harbouring criminals;

(u) forgery

(v) treason or other offences against the Sovereign;

(w) homicide or violence

(x) matters of the same or asimilar nature to any listed above;
(y) any conspiracy or attempt in relation to any of the above;
(z) any matter prescribed by the regulations. [omitted in Bill No. 2]
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(3) Conduct may amount to corrupt conduct under this section even though it
occurred before the commencement of this subsection, and it does not
matter that some or all of the effects or other ingredients necessary to
establish such corrupt conduct occurred before that commencement and
that any person or personsinvolved are no longer public officials.

(4) Conduct committed by or in relation to a person who was not or is not a
public official may amount to corrupt conduct under this section with
respect to the exercise of his or her official functions after becoming a
public official.

(5) Conduct may amount to corrupt conduct under this section even though it
occurred outside the State or outside Australia, and matters listed in
subsection (2) refer to—

() matters arising in the State or matters arising under the law of the
State; or

(b) matters arising outside the State or outside Australia or matters
arising under the law of the Commonwealth or under any other law.

(6) The specific mention of a kind of conduct in a provision of this section
shall not be regarded as limiting the scope of any other provision of this
section.

Limitation on nature of corrupt conduct
9. (1) Despite section 8, conduct does not amount to corrupt conduct unless it
could, in the opinion of the Commission, constitute or involve—
(&) acriminal offence; or
(b) adisciplinary offence; or

(c) reasonable grounds for dismissing, dispensing with the services of or
otherwise terminating the services of a public official. [amended in
Bill No. 2]

(2) It does not matter that proceedings or action for such an offence can no
longer be brought or continued, or that action for such dismissal,
dispensing or other termination can no longer be taken.

(3) For the purposes of this section—

“criminal offence’” means a criminal offence under the law of the State or
under any other law relevant to the conduct in question;

“disciplinary offence” includes any misconduct, irregularity, neglect of
duty, breach of discipline or other matter that constitutes or may constitute
grounds for disciplinary action under any law.

This original ICAC Bill was debated extensively in the Legislative Assembly and introduced
into the Legidative Council. It subsequently lapsed and a second Bill, incorporating various
changes resulting from the Parliamentary debate, was introduced.
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Independent Commission Against Corruption Bill (No 2)

On 3 June 1988 a new version of the ICAC Bill was introduced and read a second time in the
Legislative Assembly. *° This Bill was substantially the same as the first but ‘incorporated a
number of amendments to meet concerns that had been raised with the Government’. *® The
two most significant changes concerned Commission proceedings in relation to matters
subject to legal proceedings and the test for corrupt conduct. The latter provided for the test
for corrupt conduct to be an objective one, not dependent upon the opinion of the
Commission. Conduct would not be corrupt conduct unless it could congtitute or involve a
criminal offence, a disciplinary offence or reasonable grounds for dismissal (the words “in
the opinion of the Commission” were omitted from clauses 7(3) and 9(1) of the second hill).

While ‘corrupt conduct’ was defined very broadly inss. 7to 9, it was intended to enforce
only those standards established or recognised by law. Its focus was on conduct of public
officials or those who, although not public officials, acted in such away as to have an impact
on public administration. ‘ Public official’ also was broadly defined to give the ICAC
jurisdiction across the entire ambit of the public sector, including Ministers, Members of
Parliament, the judiciary and the Governor (s.3( 1)). The ICAC'’s jurisdiction would extend
to corrupt conduct which may constitute a criminal offence, a disciplinary offence or grounds
for dismissal (s.9).

The ICAC would be able to investigate corrupt conduct occurring before the commencement
of the legidation (s.8(3)). However when deciding whether or not to investigate a matter, the
Commission was to take into account whether the conduct occurred at too remote atime to
justify the investigation. The Commission would have the discretion to decide what matters
to investigate and how to conduct its investigations (s.13(1)(@). The only matters it had to
investigate were those referred to it by resolution of both Houses of Parliament (s.13(1)(b).
The ICAC’ sfocus was to be public corruption and it was to co-operate with law enforcement
agencies in pursuing corruption (s.16).

Having been passed by both Houses of Parliament the second Bill was assented to by the
Governor on 6 July 1988 to commence on a date to be proclaimed. The Government had
undertaken that certain further amendments would be made to the legislation before it
commenced. To this end the ICAC (Amendment) Bill was introduced and read a second time
in the Legislative Assembly on 2 August 1988. *” This Bill was assented to on 9 August 1988
with a commencement date to be proclaimed. Proclamation of both the main legislation and
the amending legidation appeared in the Government Gazette No, 30 on 10 March 1989 and
they commenced on 13 March 1989.

1> NSWPD, Legidative Assembly, 3 June 1988, pp1548-1550.
1% ibid, p1548.
" NSWPD, Legislative Assembly, 2 August 1988, pp2271-2273.
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1.1.2 Amendments to the ICAC Act 1988

The major amendments to the ICAC Act that are relevant to consideration of the ICAC's
jurisdiction and the definition of corrupt conduct are outlined below.

1990 Amendments

The ICAC (Amendment) Bill was introduced in the Legislative Assembly on 21 November
1990. The main purpose of this Bill was to clarify the Commission’s powersin relation to the
contents of its reports to Parliament required under s.74. The need for this amendment arose
out of }?e Balog and Stait v ICAC case, which was ultimately determined by the High

Court.

In the original proceedings commenced in the NSW Supreme Court, Mr Balog and Mr Stait,
sought a declaration that the ICAC could not make any finding or state any conclusion arising
out of an investigation that a person, being substantially and directly interested, was guilty of
acriminal offence or of conduct which might constitute a criminal offence. The matter
eventually went to the High Court by special leave. On 28 June 1990, the High Court handed
down its unanimous decision, which was arestrictive interpretation of ICAC’s reporting
powers. In essence, the Court held that the Commission was not able to make a finding that a
criminal offence may have been committed, or that there had been corrupt conduct on the part
of any person involved in an ICAC investigation. All the Commission was legitimately able
to do under the section was to state whether there is, or was, any evidence or sufficient
evidence warranting consideration of the prosecution of a specified person for a specified
offence.

This distinction is very fine and ‘even from the legal standpoint, it is not unfairly arguable
that the difference is one of words, but not of substance’.*® To put beyond doubt the scope of
what the Commission could and could not include in its report to Parliament, a legislative
change was necessary. This Bill gave the Commission ‘a clear and wide power to make and
report findings and opinions based on the results of its investigations and to make
recommendations for the taking of further action’.* (This was reflected in s.74A). It also
clarified in s.74B that the Commission does not have power to recommend prosecution but
that it would be able to state its opinion as to whether or not consideration should be given to
prosecution for a criminal or disciplinary offence.

Another amendment made in this Bill, which was assented to on 4 December 1990 and
commenced on 7 December, included widening the scope of what could be investigated by
the Commission by including in its principal functions (s.13) consideration of whether laws,
practices and procedures and methods of work have created a situation where thereisa
potential for corrupt conduct to occur.

18 (1990) 64 ALJR 400.
19 “Current Topics, Australian Law Journal, Vol 64, Oct 1990, p.617.
% NSWPD, Legislative Assembly, 21 November 1990, p.10200.
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1994 Amendments

The most significant debate concerning the definition of * corrupt conduct’ followed the
decision by the Court of Appeal in the Greiner and Moore case in August 1992. # The
decision by the Court of Appeal in Greiner v ICAC? prompted concerns that the definition of
‘corrupt conduct’ in the ICAC Act operated in a manner that resulted in different standards
being applied to Ministers of the Crown and Members of Parliament.

The matter of the Metherell resignation and subsequent appointment to a senior public
service position was referred to the Commission by the Parliament pursuant to s.73 of the
Act. The Report of the first stage of the inquiry, which examined the facts and circumstances
to determine whether there was any element of corrupt conduct involved, was made public on
19 June 1992. It contained findings that only the conduct of Mr Greiner and Mr Moore was
corrupt within the meaning of sections 8 and 9 of the ICAC Act, in that it involved the partial
exercise of their official functions and a breach of public trust, and could, in the view of the
Commissioner, involve reasonable grounds for dismissing them from their ministerial
positions.

After resigning from office on 24 June 1992, Mr Greiner and Mr Moore challenged the
findings made by the Commission, and the Court of Appea handed down its decision on 21
August 1992. In amajority judgment, the Court declared that the finding in the Report that
each plaintiff had engaged in ‘ corrupt conduct’ within the meaning of the ICAC Act was a
nullity.

While the Court of Appeal did not criticise Commissioner Temby’ s finding that the conduct
came within s.8, it did not think behaviour, which was not unlawful, could constitute grounds
for the Governor or the Executive Council to reasonably dismiss the Premier or the Minister
for the Environment. Following this case both the Commission and the ICAC Committee
recommended that the definition of corruption be ssmplified and clarified. The proposal
favoured by both bodies was to repeal s.9, which would narrow the scope of findings of
corrupt conduct. Another commentator suggested the deletion of the definition of corruption,
replacing it with a short definition such as ‘ payment in money or kind to a public servant for

benefits which the public servant is able to provide because of his or her public office’. %

The ICAC Committee at the time conducted a major review of the ICAC legislation in 1992
and released its Report in June 1993. The definition of ‘ corrupt conduct’ and the operation of
ss. 8 and 9 were one of the ten key issues examined. The Committee found that the definition
then in use was overly complex, fraught with difficulties and, in the words of the Court of
Appeal, ‘apt to cause injustice’. When looking at how the definition could be improved, the
Committee endorsed the view that the ICAC must be able to investigate all public officials,
including Ministers, Members of Parliament and judges, and that the ‘ great and powerful’
should not be beyond the reach of the ICAC. This sentiment reflected statements made by
both the then Premier and Attorney General when the original legislation was introduced. %*

2! Greiner and Moore v Independent Commission Against Corruption (1992) 28 NSWLR 125.

2211992] 28 NSWLR 125

% Fair P, *ICAC under the microscope - the need for reform ?, Law Society Journal, Vol 30 No 11, December
1992, pp.38-41.

24 4|t has an extensive jurisdiction that applies across the entire public sector. No one has been exempted.
Minister, Members of Parliament, the judiciary and the Governor will al fall within the jurisdiction of the
ICAC', NSWPD, Legidative Assembly, 26 May 1988, p674 and ‘ This body set up by the Government is the
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The Committee recommended that s.9 be repealed, and that s.8 should remain largely as it
stood. The Committee expressed the view that s.8 gave ICAC jurisdiction over * corrupt
conduct’ and that it may be more useful for the section to refer smply to ‘conduct’ or, if it
were necessary to define the conduct in some fashion, then aterm like ‘relevant conduct’ may
be more appropriate. The Committee also was of the view that s.8 should be amended to
expressy enable the ICAC to investigate possible criminal conduct related to official
corruption, including matters where organised crime and officia corruption may be linked.

In 1994 amendments were made to s.9 but not along the lines recommended by the
Committee. On 22 September the ICAC (Amendment) Bill 1994 was introduced and read a
second time. In the Second Reading speech on the ICAC (Amendment) Bill 1994 the
Minister for Police and Minister for Emergency Services said:

With the aim of addressing this so-called discriminatory operation of section 9,
the Joint Parliamentary Committee on the Independent Commission Against
Corruption recommended that section 9 be repealed. The Government has
carefully considered this recommendation and examined its ramifications for
the operation of the ICAC. It has reached the view that its repeal would have
unacceptable consequences. However, the Government acknowledges that the
effect of section 9 is that Ministers and Members of Parliament may be less
amenable to the jurisdiction of the ICAC than, say, public servants. Moreover,
in similar circumstances it may be that a public servant but not a Minister or
Member of Parliament could be found corrupt. The Government does not
accept that exactly the same standards need to be applied to every class of
public official. In particular, there are important distinctions to be drawn
between elected and non-elected officials based on the different manner in
which they are accountable to the public.

The Government nevertheless accepts that, for the purposes of the Independent
Commission Against Corruption Act at least, a set of standards more analogous to
that applying to other public officers should apply to Ministers and Members of
Parliament. Public servants and other public sector employees are subject to
disciplinary provisions and codes. A breach of such provisions and codes may attract
the jurisdiction of the Independent Commission Against Corruption and result in a
finding of corrupt conduct. It is proposed, therefore, to put members of Parliament
and Ministers on a similar footing to public sector employees by providing that a
breach of a code of conduct applicable to them can attract the ICAC's jurisdiction
and result in a finding of corrupt conduct when it is found that a substantial breach
has occurred. %

The amendments made by this Bill expanded the ICAC’ sjurisdiction and placed Members of
Parliament and Ministers of the Crown in asimilar position to public sector employees by
providing that a breach of a code of conduct applicable to them could fall within the
jurisdiction of the ICAC, and result in afinding of corrupt conduct if a substantial breach of
the code were found to have occurred. Each House of Parliament was allocated the task of

first of itskind. Itisuniquein that it makes the Government subject to examination’, NSWPD, Legidative
Assembly, 3 June 1988, p1550.

% Hon G West MP, Minister for Police and Minister for Emergency Services, NSWPD, Legidative Assembly,
22 September 1994, pp3627-3628.
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developing its own code to regulate the conduct of its members by January 1996. Thistime
frame was later extended. %

Draft codes were ultimately released for comment by the Legidative Assembly Standing
Ethics Committee in June 1996 and the L egidlative Council Standing Committee on
Parliamentary Privilege and Ethicsin July 1996. Despite meeting on several occasions, the
two Committees were unable to achieve consensus on a uniform code for all Members of
Parliament. Although both Committee Reports had been tabled by the end of 1997, neither
House had adopted a code. In an attempt to progress the matter, the Premier released a draft
Code of Conduct for Members of the NSW Parliament at the end of March 1998. The
Legidative Assembly voted on 5 May to adopt the Government’s code. The Legidative
Council agreed to its adoption on 1 July 1998.

1996 Amendments
In 1996 the following legislation impacting on the ICAC’ s jurisdiction was passed:

The Police Integrity Commission Act 1996: In April 1996 an exposure Bill for a
new police oversight body, the Police Corruption Commission, was introduced in
the Legislative Assembly. When the Bill was formally introduced on 4 June, the
name of the organisation had been changed to the Police Integrity Commission.
The creation of this body, whose principal function is to detect, investigate and
prevent police corruption and other serious police misconduct, removed the
responsibility for investigating complaints against police from the jurisdiction of
the ICAC. ThelCAC retained itsrolein relation to the Police Service in the area
of corruption prevention and education.

The Police Legislation Amendment Act 1996: amended the ICAC Act in relation
to dealing with complaints about police and made consequential amendments
resulting from the establishment of the Police Integrity Commission.

1997 Amendments

In 1997 the passage of the Environmental Planning and Assessment Amendment Act 1997
provided for a consequential amendment to the definition of ‘public official’ in s.3 of the
ICAC Act. The former legislation allowed for accredited certifiers to undertake building
inspections and definition of public official in the ICAC Act was amended to include “an
accredited certifier within the meaning of the Environmental Planning and Assessment Act
1979".

1997 ICAC Committee Review

In 1997 the previous Committee on the ICAC resolved to undertake aformal review of the
ICAC to determine whether it was still meeting the objectives for which it was established,
and whether its statutory charter needed reform to ensure its ongoing efficiency and
effectiveness. The terms of reference for the review were framed widely to enable the
Committee to consider the full range of issues relevant to the role, functions and general

% The Statute Law (Miscellaneous Provisions) Act (No 2) 1995; the Statute Law (Miscellaneous Provisions) Act
1996; and the Independent Commission Against Corruption Amendment (Codes of Conduct) Act 1996.
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operations of the ICAC. Submissions from the public as well as relevant stakeholders were
caled for, and a series of hearings were held. An issues paper was publicly release in May
1997 and, following preliminary meetings with ICAC representatives, a program of public
hearings commenced on 14 April 1998. Unfortunately, the previous Committee did not report
on thisinquiry before the prorogation of the Parliament.

1.2 Current definition of corruption under the ICAC Act 1988

Currently, the scope of ICAC’ s jurisdiction to deal with corrupt conduct asit affects public
officials is bound by the two part test set down in ss. 8 and 9 of the ICAC Act. These sections
provide that:

8(1) Corrupt conduct is:

(@ any conduct of any person (whether or not a public official) that
adversely affects, or that could adversely affect, either directly or
indirectly, the honest or impartial exercise of official functions by
any public official, any group or body of public officials or any
public authority, or

(b) any conduct of apublic official that constitutes or involves the
dishonest or partial exercise of any of his or her official functions,
or

(c) any conduct of apublic official or former public official that
constitutes or involves a breach of public trust, or

(d) any conduct of apublic officia or former public official that
involves the misuse of information or material that he or she has
acquired in the course of his or her official functions, whether or
not for his benefit or for the benefit of any other person.

8(2) Corrupt conduct is aso any conduct of any person (whether or not a
public official) that adversely affects, or that could adversely affect,
either directly or indirectly, the exercise of official functions by any
public official, any group or body of public officials or any public
authority and which could involve any of the following matters:

(@ officia misconduct (including breach of trust, fraud in office,
nonfeasance, misfeasance, malfeasance, oppression, extortion or

imposition);
(b) bribery;
(c) blackmail;

(d) obtaining or offering secret commissions;
(e) fraud;

(f) theft;

(g) perverting the course of justice;

12
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(h)
0]
()
(k)
0]
(m)
(n)
(0)
(P)
@
(n
€]
(®)
(u)
(v)
(w)
(X)
v)

embezzlement;
election bribery;

election funding offences;

election fraud;

treating;

tax evasion;

revenue evasion;

currency violations;

illegal drug dealings;

illegal gambling;

obtaining financial benefit by vice engaged in by others;
bankruptcy and company violations;
harbouring criminals;

forgery;

treason or other offences against the Sovereign;
homicide or violence;

matters of the same or similar nature to any listed above;
any conspiracy or attempt in relation to any of the above.

Section 9 further defines the nature of corrupt conduct as follows:

1) Despite section 8, conduct does not amount to corrupt conduct unless it
could constitute or involve:

(@
(b)
(©)

(d)

acriminal offence, or
adisciplinary offence, or

reasonable grounds for dismissing, dispensing with the services of
or otherwise terminating the services of a public official, or

in the case of conduct of a Minister of the Crown or a member of
aHouse of Parliament - a substantial breach of an applicable code
of conduct.

Sections 9(4) and 9(5) provide that conduct specified in s.9(1)(d), which meets the criteria of

s.8, breaches an identified law and would cause a reasonable person to believe that it would
bring the integrity of the office concerned, or of Parliament, into serious disrepute, also can

be the subject of afinding of corrupt conduct.

13
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These provisions create a two step test to determine whether conduct is corrupt. First, the
conduct has to fall within s.8. Section 8(2) has not been changed since the enactment of the
legislation and contains along list of proscribed activities, many of which are unlawful and
would be described as corrupt on any view, for example, bribery (s.8(2)(b)) and blackmail (s.
8(2)(c)). Others, however, are vague and not necessarily unlawful, for example, any conduct
of apublic official that constitutes or involves the dishonest or partial exercise of any of his
or her official functions (s.8(1)(b)). Consequently, if the conduct falls within s.8, it isalso
necessary that it meet the criteriain s.9, that is, that it could constitute a criminal or
disciplinary offence, or reasonable grounds for dismissing or dispensing with the services of a
public officia within s.9. Otherwise, the conduct will not be corrupt.

14



Chapter 2

Problems Identified With The Current Definition Of Corrupt
Conduct

2.1 Current Review

Submissions to the review have raised several criticisms about the definition of corrupt
conduct which was generally accepted to be very broad. The criticisms are discussed below.

2.1.1 Breadth of the definition

The definition of corrupt conduct contained in ss. 8 and 9 of the ICAC Act has been criticised
previously as being broader than the commonly understood meaning of corruption. In the
Court of Appeal’sdecision in Greiner vs ICAC, the definition of corrupt conduct under the
ICAC Act was described as:

... misleading and apt to cause injustice. ... The injustice arises because the
Act applies “corrupt conduct’ to conduct which, in the ordinary meaning of the
term, is not corrupt. %’

Priestly JA made a similar observation.

The Law Society of NSW has made a submission to the current review in the same terms,
stating that:

the definition of corruption under section 8 should be changed in such a way
as to bring it closely into alignment with the Common Law definition of
corruption and ordinary community interpretation of corruption. The existing
artificial definition catches far too much conduct which right thinking members
of the community do not regard as corrupt.?®

The NSW Bar Association concurred:

We agree with a number of other commentators that the statutory definition(s)
of corrupt conduct is far too broad and requires statutory amendment.
“Corrupt™ conduct should be restricted to conduct that is criminal either
under statute or the common law.?

The Law Society went on to recommend that corrupt conduct should be defined in terms of
its ordinary meaning, noting that “the criminal law sets out a comprehensive list of offences
relating to corruption as commonly understood” .*® These are not detailed in the Society’s
submission, but presumably refer to Part 4A of the Crimes Act 1900 and the common law

" Greiner vs ICAC (1992) 28 NSWLR 125, Mahoney J, dissenting
%8 |_aw Society submission, Attachment , p.2.

% Bar Association submission, p.1.

% |aw Society submission, Attachment 1, p.2.
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offences of bribery, extortion and misconduct in office. The latter includes neglect of duty,
oppression, fraud, breach of trust and refusal to serve in public office but these are rarely
resorted to. The Law Society suggested the following definition of corrupt conduct:

Corrupt conduct is conduct by any person (whether or not a public official)
that adversely affects the exercise of official functions by any public officer,
any group or body of public officials or any public authority and involves a
criminal offence.*

The NSW Bar Association considered this to be a“reasonable” definition, and suggests that
the phrase “to their advantage” could be added at the end. The Bar Association added:

Not all criminal offences should be included in a definition of *““corrupt™
conduct. Clearly such offences as treason are inappropriate. Generally we
agree [with] the tenor of the Law Society’s submissions and would include
those offences under Part 4A Crimes Act.*

The ICAC, however, opposed the Law Society and the Bar Association proposals on the
following grounds:

As recognised by those who drafted the original legislation, and those
responsible for subsequent amendments, notions of corrupt conduct are wider
than the commission of a crime. Whilst the commission of a crime, within the
context of ss.8 and 9 of the ICAC Act, will continue to be an important
indicator of corrupt conduct, there is other conduct which, although not
necessarily amounting to criminal conduct, is nevertheless no less corrupt. For
example, the intentional release of confidential information by a public official
to a private company which allows that company to gain an unfair advantage
over its competitors may not necessarily constitute a criminal offence
(particularly if no bribery is involved). Nevertheless, such conduct would likely
involve a disciplinary offence or grounds for termination of employment and
would be regarded by ordinary members of the community as being ““corrupt”.
Such conduct is caught by the present definition of the ICAC Act. It is certainly
the type of conduct which the Commission should have jurisdiction to
investigate and determine.

The Commission confirmed in its final submission that it held that confining corrupt conduct
to criminal offences “would exclude arange of serious misconduct generally regarded as
‘corrupt’”. For example:

Employment of family or friend in public sector positions where selection
on merit has been corrupted;

Improperly awarding tenders or contracts to friends or associates,
particularly where there is no associated criminal offence of bribery or
similar;

*ibid, p.2.
% Bar Association submission, pp.1-2.
3 |CAC submission, p.3.
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The intentional release of confidential information by a public official to a
private company which allows that company to gain an unfair advantage
over its competitors may not necessarily constitute a criminal offence,
again particularly where no bribery is involved

Abuse of public office to pursue a vendetta against an individual **

To support its position that corrupt conduct should define conduct broader than that which is
criminal or illegal, the ICAC referred to the comments made by Justice Mahoney in the
Greiner judgment, particularly in relation to the partial exercise of office. The Commission
cited the following extract:

Public power may be misused in a way which will involve a criminal act: see,
eg, s.8(2)(b) (bribery). But the proscription of partiality seeks to deal with
matters of a more subtle kind. Power may be misused even though no
illegality is involved, or, at least, directly involved. It may be used to
influence the way in which public power is exercised, for example, how the
power to appoint to the civil service is exercised; or it may be used to
procure, by the apparently legal exercise of a public power the achievement
of a purpose which it was not the purpose of the power to achieve. This
apparently legal but improper use of public power is objectionable not merely
because it is difficult to prove but because it strikes at the integrity of public
life: it corrupts. It is to this that “partial” and similar terms in the Act are
essentially directed.®

In the ICAC s view, “[t]his line of reasoning points towards a definition of corrupt conduct
based on the abuse of office, or dishonest or partial exercise of office, for personal gain or the
gain of others’.* However, the ICAC did recognise that the application of s.9 of the ICAC
Act and the seriousness of the conduct were essential to avoiding a situation in which the
ICAC operated “as atribunal of morals’.*’

The former Commissioner of the Police Integrity Commission, the Hon PD Urquhart QC,
also expressed concerns about the broadness of the definition of corrupt conduct:

My concern about ““corrupt conduct™ is that it covers a wide range of
activities, from something which is not criminally wrong to something which is
grossly criminally wrong.*®

However, he believed that re-defining the term in the manner proposed by the Law Society
would not be beneficial and noted:

So far as the definition of “corrupt conduct™ [is] concerned, I can well
understand the concerns expressed by some that there is a stigma of
criminality associated with findings of ““corrupt conduct™ and that this stigma
persists despite the fact that the meaning given this expression by the ICAC Act
is quite clearly not limited to criminal offences.

% |CAC, Fina submission, June 2001, p.3.
®ibid, p.4.

*ipid.

ipid.

% Bvidence, 20 February 2001.
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The suggested need, however, for the definition of *““corrupt conduct™ to be
amended so that it is limited to criminal activity would, in my opinion, seem to
diminish significantly if not entirely evaporate were the capacity and
obligation of the ICAC to bring in “findings™ of corrupt conduct removed.
Indeed, with respect, it seems to place the cart before the horse for the
definition of ““corrupt conduct’ to be amended to limit it to criminal activity.
Such an amendment would likely enhance rather than diminish the stigma that

may attach to findings of corrupt conduct”.>

Judge Urquhart’s submission as it relates to the removal of ICAC’ s ability to make findingsis
discussed further below.

Others have suggested that the label of “corrupt conduct” could be altered to avoid the
inappropriate classification of more minor forms of misconduct. One proposal isto alow for
several categories to be created for different degrees of misconduct. For example, the
definition of corrupt conduct could incorporate more serious misconduct or be restricted to
criminal conduct. Conduct of a less serious nature could be termed “misconduct”, or
“improper conduct”. Alternatively, as the previous Committee noted, “the conduct ... could
be called “relevant conduct” if it needs to be defined at all”.*°

Commissioner Temby considered this issue in the Second Report on Investigation into the
Metherell Resignation and Appointment, and suggested:

Perhaps what should be done is to examine the conduct the definition does
cover and to ask whether it should be labelled *““corrupt™? If not, should there
be some lesser appellation such as “improper” applied to it?

If a distinction were to be made in the Act between “corrupt” and “improper™,
perhaps the element of benefit or advantage ought to be the determining factor.

... any such change merits serious philosophical attention. Does the
community benefit more by retaining old notions of corruption, or does it
benefit by the expansion of these notions to explicitly cover partiality and
dishonesty that nonetheless involves no benefit to the public official? In other
words, what is achieved by labelling such conduct ““corrupt™ rather than
“improper”? One argument in favour of such labelling is that ““corrupt™
implies a perversion of the system, something more than a mere personal
lapse. It must be remembered that the partial, dishonest or wrongful exercise
of public office can be equally dangerous and harmful to the community,
irrespective of whether the public official concerned gets a kickback. The
argument against seems to be that it is an extreme thing to label *““corrupt™
someone who does something wrong with no intent to benefit personally
thereby.*

% Judge Urquhart’s submission, p.8.
“0 Committee on the ICAC, Review of the ICAC, May 1993, p.25.
*L |CAC, Second Report on Investigation into the Metherell Investigation, 1992, p.14.
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The Law Society of NSW submitted to the current review that it would be appropriate to have
more than one category of conduct:

As the definition of corrupt conduct stands it may apply to both relatively
trivial and extremely serious matters. ... The wide range of conduct which is
less than criminal conduct should not, in our view, be stigmatised by
application of a single pejorative phrase.*?

To remedy this, the Law Society proposed that the Act be redrafted:

to include a definition of ““unsatisfactory official conduct™ covering this broad
range of behaviour.*

Likewise, the NSW Bar Association submitted that additional categories of conduct would be
useful:

... since a great deal of conduct which is not criminal may still cause great
harm to the fabric of our society, we are of the view that it would make good
sense to have other categories to reflect the seriousness of the conduct. It
seems to us that under a general heading of *“*Serious Misconduct” there could

be “Corrupt Conduct”, “Improper Conduct”, “Misconduct”.**

Definitions suggested by the Bar Association were:

“Improper Conduct”:
As defined under the Queensland CJC Act as “official misconduct” with the element
of “to their advantage”.

“Misconduct”:
As for the definition of “improper conduct” but without the element of advantage.™

In evidence, the President of the NSW Bar Association, Ms Ruth McColl QC, noted that
having additional categories of misconduct could be advantageous for the ICAC because:

....conduct which comes before the Commission can still be conduct which the
community would proscribe but which it does not regard as of the level of
venality of corrupt conduct, and it does seem to us that, if the Commission was
to play a beneficial role in the community by ensuring maximum honesty and
proper conduct ... then the community can only be benefited if the Commission
can deal with all levels of conduct as much as possible.*®

“2 |aw Society submission, Attachment 1, p.5.
“ibid

* Bar Association submission, p.1.

“ibid, p.2.

“ R. McColl, Evidence, 20 February 2001.
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The same issue was considered previously in Western Australia where the definitions of
improper and corrupt conduct were addressed by the West Australian Commission on
Government in its Second Report (1995). The report noted that the 1992 West Australian
Royal Commission drew a distinction between corrupt conduct, which was conduct that
would attract criminal sanctions, and improper conduct. The Royal Commission defined
improper conduct to include conduct that was a ‘ breach of public trust’, even if not a breach
of the law or adisciplinary offence. The Royal Commission’s rationale for this was that such
conduct:

should not remain undetected. The public are entitled to know when the trust
they have invested in public officials has been breached and by whom.*’

The WA Commission on Government favoured the term ‘improper conduct’, and
recommended it be broadly defined:

After considering the WA Royal Commission’s definition of the phrases corrupt
conduct and improper conduct respectively, we are of the opinion little may be
achieved, and may in fact become a source of confusion, if we were to provide
separate definitions for the phrases impropriety (or improper conduct) and
corruption (or corrupt conduct). Our inquiries have indicated that the public
strongly supports the exposure and especially the prevention of a whole range
of conduct. We are of the view that a single definition should be drawn from
that range of conduct. Accordingly, impropriety (or improper conduct) and
corruption (or corrupt conduct) should be defined under the one phrase —
improper conduct. The phrase improper conduct would then encompass all of
the following conduct:

corrupt conduct, as defined by reference to the Criminal Code ...
improper conduct, as defined by the WA Royal Commission ...
breaches of discipline under s.80 of the Public Sector Management
Act, and

where the person or body is not subject to the PSM Act, disobeying
or disregarding a lawful order, contravening any Act governing
their conduct, contravening any applicable standards, codes of
ethics or codes of conduct, committing an act of misconduct, or
being negligent or careless.

In our opinion, ... it is important that all departures from the standards of
administration which the public is entitled to expect, and not just those
departures that could be considered as being gross, should fall within a
definition of the phrase improper conduct. It was consistently put to us that it is
not only the serious instances of improper conduct that need to be prevented
and exposed. Appropriate efforts should be made to prevent and expose all
departures from generally accepted standards of public administration. We
agree with that view.*®

“"W.A. Commission on Government, Second Report, December 1995, p.51.
“8ibid, pp. 53-4.
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In the early stages of the current review, Commissioner Moss considered that a “two-tier”
approach could have some benefits:

... the Commission submits that there may be merit in considering the utility of
a “‘secondary” finding for application in certain circumstances. For the
purpose of discussion it is proposed to canvas that in addition to ““corrupt
conduct™, there be a possible formal finding of ““serious misconduct™.

... Afinding of ““serious misconduct™ might assist the work of the ICAC to the
extent that a finding short of ““corrupt conduct™ could be made when on the
evidence available to the Commission the type of conduct in question is not so

serious as to warrant the description of “corrupt conduct™.*®

Commissioner Moss submitted that the distinction between * serious misconduct’ and ‘ corrupt
conduct’ should not be based upon whether the conduct may constitute a criminal offence.
She noted that some conduct, which might not be a criminal offence, may have a more
widespread impact than other conduct that constitutes a criminal offence.™

The Commissioner argued that allowing a secondary finding would not lead to an expansion
of the Commission’s jurisdiction, so long as * corrupt conduct’ remained the threshold for
commencing an investigation:

In effect, it is submitted that *“serious misconduct™ may assist the ICAC to
formally express disquiet about certain misconduct that, while serious, falls
short of meriting characterisation as ““corrupt conduct™. However such a
finding should only be made in the course of an investigation that has been
commenced for the express purpose of determining whether there has been
corrupt conduct. The ICAC would not seek any change to the circumstances in
which an investigation can be commenced.>

In itsfinal submission to the review, the ICAC recognised the concerns expressed about the
breadth of the definition of “corrupt conduct” and acknowledged the importance of the
definition being “as clear and precise as possible.” > The Commission conceded that after
twelve years of application the current definition of *corrupt conduct” was open to being
redefined “in such away as to adequately cover that which is generally regarded to be
corrupt, but [to exclude] that conduct that is not ordinarily thought of in that way.” It was the
Commission’s view that “as far as possible, the definition should capture only the more
serious allegations of wrongdoing that may currently fall within the parameters of ‘ corrupt
conduct’.”

To this end the Commission suggested that the seriousness of the conduct should be “the key
feature of the definition of corrupt conduct, and that it should be the first test applied to
determine if wrong conduct is ‘corrupt’”. It proposed:

“9 | CAC submission, July 2000, p. 4.

O ipid.

*Lipid., p. 5

%2 |CAC final submission, June 2001, p 3.
3 ibid.
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In redefining “corrupt conduct™ to ensure that the seriousness of the conduct
is established as the primary consideration, it may be worth considering a
reformulation of ss 8 and 9 to provide for a single section definition of
corruption along the lines of:

“Corrupt conduct is conduct that if proved, could constitute or involve a
criminal offence, a disciplinary offence, grounds for dismissal, or a
[serious®*] breach of a relevant code of conduct; and
- is conduct of any person that adversely affects ( or could do so) the
honest or impartial exercise of official functions by any public
official(s) or public authority or
is conduct of a public official that is dishonest or partial exercise of
official functions or
is a breach of public trust or misuse of information by an official or
is conduct of any person that adversely affects ( or could do so) the
exercise of official functions by any public official(s) or public
authority, involving [conduct of the type presently listed in s.8(2)].

The re-definition proposed by the ICAC was offered as an illustration of the way in which it
might be possible to re-cast the definition of corrupt conduct to emphasise certain features.
The ICAC proposal placed s.9 at the front of the definition before moving to the specifics of
matters contained within s.8 of the Act.

In this suggested formula, originally drafted by consultants to the ICAC, the ICAC
determines first whether the conduct meets the higher threshold contained in s.9 of
criminality, disciplinary offence, grounds for dismissal, or breach of a code of conduct,
before considering the question of whether the conduct is corrupt.>® The ICAC thought this
option might help to ensure that the “seriousness of the conduct is considered as the first test,
with subsequent hurdles relating to the precise nature of the conduct”. In addition, it may
provide an opportunity to re-assess and streamline the various types of conduct listed at s.
8(2).%° The ICAC also indicated that it would be necessary to examine the drafting of any
legislative amendment to ensure that it suitably captured the relevant conduct sought to be
covered.”’

In final evidence, Commissioner Moss explored possible drafting options to meet the
proposed revision:

Mr BROWN: . .. | was particularly interested in your, | suppose, proposed
new definition of "corrupt conduct"—or the suggested talking point of a
definition that you referred to in paragraph 1.16 of your submission
[reproduced on previous page]. If we are going to discuss any further a slight
amendment to that, | would merely state that you have discussed the issue of
seriousness of the offence, yet the word "serious™ is not contained in the draft
definition.

* The Commissioner clarified in evidence on 18 June that the word serious should be included here.
% |CAC final submission, p.5.

6 ibid.

*"ibid, pp.4-5.
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Ms MOSS: Yes, | noted that. We were basically copying that straight from the
example that was given to us by our functional review, who looked at this
matter. It is only given as an example, and if you were to use this as a basis for
a redraft, you would probably have to rework it quite carefully. In fact, I would
have included, "or a serious breach of the relevant code of conduct,” for
example.

Mr BROWN: Section 9 (1) (d) refers to a substantial breach of the applicable
code, so it is in the legislation.

Ms MOSS: It is in the legislation. That was given as an example of how one
could reorganise it so that you work through the seriousness issue first, before
working through the others. At the moment it is a two-stage step where people
may lose the appreciation that we are talking about serious misconduct that
could amount to corrupt conduct.®®

The main consideration for the ICAC in view of any redefining of corrupt conduct was to
ensure it retained the powers to expose corruption and that they would be able to describe
such conduct in ordinary language including use of the word “corrupt”. Commissioner Moss
stated that:

Ms MOSS: | would consider the suggestion that we made of reorganising the
definition, perhaps, into the one section rather than it being divided into the
present sections 8 and 9. | would review all the other bodies that handle
similar issues and how they approach the definition. I mean, the problem |
think we do face is the words "corrupt conduct™ are extremely heavily laden
with stigma. It is very hard in many instances not to misinterpret the situation
from those words that are, even in perhaps less serious matters, stigmatised. |
think it is important that whatever the legislation does allow, the main thing is
that the Commission be endowed with powers to expose that misbehaviour, so
the powers that we have are very important.

Secondary to that I think we should be given the ability to describe in ordinary
language what that behaviour is and should that include the word "corrupt™. A
lot of people might say it would be very strange to set up a corruption fighting
body and not allow that body to use the words "corrupt conduct”. The only
reason you may not want to use it is because it has been misused in the past.
You could consider how the Police Integrity Commission [PIC] handles its
matters. | understand, for example, the Criminal Justice Commission [CJC] is
not bound to make findings of corrupt conduct.”®

The ICAC aso submitted that addressing the “mental element” of corrupt conduct may be
useful to ensure that “it is clear that inadvertent or innocent error is not seen or alleged to be
corrupt”. In light of the Supreme Court decision in the Greiner case, Commissioner Moss
considered the mental element issue to be very important. She explained the term to mean:

%8 |CAC, final evidence, p.6.
*ibid., p8.
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That mental element involves a person understanding that what he or she has
done constitutes conduct which is unacceptable. In that regard it brings into
our administration the need to consider intent. | am not aware that we have
done surveys to glean the public perception of what that means, except to say
that I think the public has a very broad understanding of what it means. |
believe the thing [is] to realise that the term is quite laden with emotion and
stigma, and the very use of it probably does constitute something we
understand to be very serious™.

In practice, when considering s.8, the ICAC aready takes into account the state of mind of
the person whose conduct is in question and whether the conduct was carried out for an
unacceptable reason.®* The way in which the Commission does so was explained by the
Commissioner in evidence:

Ms MOSS: It is a very difficult thing but it is done on all the facts we can glean
from investigating the matter. So, it would consist of statements taken in the
course of the investigation. It would consist of examining written material,
correspondence, that we would have at hand. It could consist of testing their
credibility in the witness box. It really is a combination of taking everything at
hand to determine whether the mental element existed. The mere fact that the
person might say, "I was not aware | was conducting corrupt conduct at the
time" or, "I did not intend it," is not the definitive statement. That was shown
by Justice Gleeson in the Greiner matter. So, a mere statement by a person that
he or she did not think it was corrupt conduct is not definitive. It would be
taking all the evidence we have and then drawing a conclusion about the
mental element. Quite obviously, if the act of corrupt conduct concerned a
crime, the onus of proof would need to be higher, from the Briginshaw test.®®

If necessary the ICAC may involve expert opinionsin this task.
2.2.2 Conditional Wording

The ICAC hasin the past indicated concerns with the conditional nature of the definition of
corrupt conduct. In its Second Report on Investigation into the Metherell Resignation and
Appointment, Commissioner Temby noted:

The real difficulty arises under s9(1), in particular its conditional nature —
‘could constitute or involve’ dismissal and so on. The Commission has from
time to time made clear its difficulties with the definition, which arose in stark
form in the Metherell matter ... Gleeson CJ at 4 said ... that the conclusion a
person has engaged in ““corrupt conduct™ is unconditional in form, but is
based upon a conditional premise as it can suffice that s.8 conduct ““could”
constitute or involve a criminal or disciplinary offence or reasonable grounds
for dismissal®.

€ ipid, p.6.

%L ibid, pp.5-6.

%2 Evidence, 18 June 2001, p.7.

& |CAC, Second Report on Investigation into the Metherell Resignation and Appointment, 1992, p. 12.
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The ICAC’ s submission to the Parliamentary Committee Review in 1992 elaborated on the
problems associated with the conditional wording of this section:

The Commission is troubled by s.9. Apart from the difficulties adverted to in
Greiner vs ICAC (which arise when conduct is being classified) it is
inappropriate to define jurisdiction in a way which requires a judgment to be
made of the quality of the conduct when seeking to assess whether to accept the
allegation. After all the formation of this judgment is an essential part of the
investigation. A sound judgement will often be possible only when the
investigation is at least partially completed.

The Hon Athol Moffitt QC raised similar concerns in his submission to the 1992 Review,
noting that the definition applied subjective and conditional criteria:

S.7 accepts that conduct to be corrupt must fall within both s.8 and s.9. It
accepts, as must be so, that merely to fall within s.8 does not make conduct
corrupt. S.8 objectively refers to conduct. This is not so with s.9(1)(a),(b) or
(c). It depends on what others external to ICAC “could’ do, but may not do.
Thus, whether conduct is corrupt depends on s.9(1), which does not itself
objectively describe the nature of the conduct or quantify its seriousness. As
Gleeson CJ pointed out, it introduces a conditional element into the
definition.**

Criticisms of this nature have been raised in the current review by the Law Society of NSW,
which argued that s.9 is “ drafted in terms of possibilities’:

The repeated use of the word “could” and the word “may”” within sections 8
and 9 renders the definition unreasonably wide and uncertain. This is a
serious matter when it is considered that the Act empowers the ICAC to make
findings against individuals that their conduct has been corrupt when it merely
*“could” have adversely affected the impartial exercise of functions by a public
office and *““could” involve any irregularity that ““may”” constitute grounds for
disciplinary action under law.®

In response, the ICAC has submitted that the provisions of s.9 are applied in accordance with
the approach of Priestly JA, outlined in Greiner, whereby the word “could” is construed as
meaning “would, if proved”. The ICAC further noted that:

in relation to 9(1) the approach would be to consider whether, in the case of a
criminal charge which would be tried before a jury, the facts found by the
ICAC as constituting corrupt conduct would, if the jury were to accept them as
proved beyond reasonable doubt, constitute the offence charged. The
approaches required in relation to s.9(1)(b) and s.9(1)(c) are similar.®®

6% Committee on the ICAC, op.cit., p. 17
€ |aw Society submission, Attachment 1, p. 2.
€ |CAC, Submission to 1992 Review, October 1997, p. 5
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2.3 Comparative definitions in other jurisdictions

Severd investigative agencies with similar functions to the ICAC operate under legislation
which does not define corruption and instead uses terms such as “ misconduct” to establish
their jurisdiction.

2.3.1 Police Integrity Commission (PIC), New South Wales

The Police Integrity Commission Act 1996 identifies the PIC’s principal functions as
including preventing, detecting and investigating serious police misconduct and other
police misconduct. The following definition of police misconduct is provided:

5 Police misconduct:
(2)  Examples
Police misconduct can involve (but is not limited to) any of the
following:
(@) police corruption,
(b)  the commission of a criminal offence by a police officer,

(b1)  misconduct in respect of which the Commissioner of Police
may take action under Part 9 of the Police Service Act 1990,

(©) corrupt conduct within the meaning of the Independent
Commission Against Corruption Act 1988 involving a police
officer,

(d) any other matters about which a complaint can be made
under the Police Service Act 1990.

(4)  Serious and other misconduct

References in provisions of this Act to ““serious’ police
misconduct and ““other”” police misconduct are intended for
general guidance and are not intended to indicate a precise
distinction between the two concepts.

The definition of misconduct under the Police Integrity Commission Act 1996 is somewhat
broader than the definition of corrupt conduct in the ICAC Act. As can be seen, the police
misconduct definition incorporates the ICAC Act’s corruption definition and adds further
provisions.

2.3.2 Criminal Justice Commission, Queensland
The CJC' sinvestigative role involves identifying and reporting on “official misconduct” in

the public service, and investigating allegations of “misconduct” by members of the
Queensland Police Service.
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The definition of “official misconduct” is defined under the Act as:

32. (1)

Official misconduct is:

(a) conduct of a person, whether or not the person holds an
appointment in a unit of public administration, that adversely
affects, or could adversely affect, directly or indirectly, the
honest and impartial discharge of functions or exercise of powers
or authority of a unit of public administration or of any person
holding an appointment in a unit of public administration; or

(b) conduct of a person while the person holds or held an
appointment in a unit of public administration —

(i) that constitutes or involves the discharge of the person’s
functions or exercise of his or her powers or authority, as the
holder of the appointment, in a manner that is not honest or
is not impartial; or

(i) that constitutes or involves a breach of the trust placed in the
person by reason of his or her holding the appointment in a
unit of public administration; or

(c) conduct that involves the misuse by any person of information or
material that the person has acquired in or in connection with
the discharge of his or her functions or exercise of his or her
powers or authority as the holder of an appointment in a unit of
public administration, whether the misuse is for the benefit of the
person or another person;

and in any such case, constitutes or could constitute —

()

(3)

(d) in the case of conduct of a person who is the holder of an
appointment in the unit of public administration — a criminal
offence, or a disciplinary breach that provides reasonable
grounds for termination of the person’s services in the unit of
public administration; or

(e) in the case of any other person — a criminal offence.

It is irrelevant that proceedings or action in respect of an offence to
which the conduct is relevant can no longer be brought or continued
or that action for termination of services on account of the conduct
can no longer be taken.

A conspiracy or an attempt to engage in conduct, such as is referred
to in subsection (1) is not excluded by that subsection from being
official misconduct if, had the conspiracy or attempt been brought to
fruition in further conduct, the further conduct could constitute or
involve an offence or grounds referred to in subsection (1).

The definition of official misconduct applying to the CJC is very similar in content to the
definition of corruption in sections 8 and 9 of the ICAC Act. Sections 31(1)(a) — (c) of the
CJC Act mirror s.8 of the ICAC Act, while ss 32(1)(d) and (e) reflect s.9 of the ICAC Act.
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In using the term “official misconduct”, the concerns that arise over the breadth of the
definition of “corrupt conduct” do not arise. However, the Queensland definition does share
the difficulties connected with the use of conditional wording in the corrupt conduct
definition in New South Wales legislation.

2.3.3 Anti-Corruption Commission, Western Australia

The Anti-Corruption Commission is required to undertake investigative or other actionin
relation to allegations of corrupt conduct, criminal conduct, criminal involvement or serious
improper conduct about police officers and other public officers (s.12(1) of the Anti-
Corruption Commission Act 1988). These terms are to alarge extent linked back to the West
Australian Criminal Code.

The Western Australian definition seeks to categorise conduct according to the nature of the
misconduct involved. Four categories are created: “corrupt conduct”, “criminal conduct”,
“criminal involvement” and “ serious improper conduct”. The “serious improper conduct”
category incorporates conduct which is not criminal or corrupt, but which would usually lead
to dismissal.

The Act provides the following definitions:

"corrupt conduct” means conduct referred to in section 13 (1) (a) (i) or (ii);
"criminal conduct” means conduct referred to in section 13 (1) (a) (iii), (iv),

(v) or (vi);

"criminal involvement” means involvement referred to in section 13 (1) (b);
"serious improper conduct™ means conduct referred to in section 13 (1) (c);

13. (1)  Subject to subsection (3), the Commission shall --
(a) receive information furnished to it by any person who alleges
that a public officer has --

(i) corruptly ac